
MEMORANDUM 

TO:  Inga Williams, Planning Director Union County Planning Commission 

FROM:  Wyatt S. Baum, Attorney for Union County  

DATE:  September 2, 2026 

RE:  Appeal of Application No. 2026-0026 (Mast Replacement Dwelling) — 
Effect of Measure 49 Final Order, State Election No. E118711; Planning 
Commission Hearing of September 28, 2026 

I. INTRODUCTION 

This memorandum addresses the legal question presented by the appeal of Andrew and 
Marcella Mast (“Appellants”) from the Planning Director’s decision approving 
Application No. 2026-0026, a replacement dwelling application for property at 61459 
Highway 237, Cove (Township 03S, Range 40E, Section 21, Tax Lot 200; the 
“Property”). The Planning Director approved the application but found that the historic 
1900 dwelling and the 1964 single-wide mobile home connected to it by a breezeway 
together constitute a single, previously expanded dwelling for purposes of a Measure 49 
Final Order applicable to the Property. Appellants do not challenge the approval itself. 
They ask the Commission to overturn that finding so that they may later seek to replace 
both structures as separate dwellings, relying principally on an April 2021 email from a 
former Associate Planner suggesting a different result. 

As explained below, the Commission cannot grant the relief Appellants are seeking, 
approval, now or in the future, of four dwellings on a claim property for which the State 
of Oregon has authorized three, regardless of how the Commission resolves the factual 
dispute over the number of dwellings that existed on the Property historically. The 
governing Measure 49 Final Order sets the limit at three. Neither the Planning Director 
nor this Commission has authority to expand it. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

A. The Measure 49 Final Order 

The Property is subject to a Final Order and Home Site Authorization issued by the 
Oregon Department of Land Conservation and Development (“DLCD”) on September 
30, 2009, under Section 6 of Ballot Measure 49 (State Election No. E118711, claimant 
Miriam Hill) (the “M49 Order”). Based on the record before it, DLCD found that “the 
Measure 37 claim property includes one lot or parcel and one dwelling,” and on that 
basis authorized the claimant “to establish up to two additional lots or parcels and two 
additional dwellings.” Three lots and three dwellings, total, on the Property. M49 Order 
at 4 (Section III). 

The M49 Order caps that total regardless of the underlying facts. If DLCD’s count of 
existing dwellings later proves inaccurate, the number of additional home sites is 
adjusted, the fixed ceiling of three is not: “If, based on the information available to the 
department, the department has calculated the number of currently existing lots, parcels 



or dwellings to be either greater than or less than the number... actually in existence... 
then the number of additional lots, parcels or dwellings a claimant may establish 
pursuant to this home site authorization must be adjusted according to the methodology 
stated in Section 6(2)(b) and 6(3) of Measure 49.” M49 Order at 5 (Section IV.4); see 
also id. at 1 (Section I.A) (“the claimant may qualify for a maximum of three home site 
approvals under Section 6 of Measure 49”). 

Two of the three authorized lots were created in 2022, when Tax Lots 201 and 202 were 
partitioned from Tax Lot 200 under a post-Measure 49 minor partition. Both are now 
under separate ownership from the Property, and neither has been built on. 

B. Application No. 2026-0026 

Andrew and Marcella Mast, the current owners of the Property, applied to replace an 
existing dwelling under OAR 660-033-0130(8) and Article 2 of the Union County 
Zoning, Partition and Subdivision Ordinance (“UCZPSO”). The dwelling proposed for 
replacement is the combined structure consisting of the 1900 house and the 1964 single-
wide mobile home connected to it by a breezeway; the mobile home was recorded as an 
addition to the real property in 2021 (Union County Clerk Document No. 20213547). 

The 2025 Real Property Assessment Report lists both a dwelling built in 1900 and a 
mobile home built in 1964 on the Property. The Planning Director found that this 
current assessment characterization does not match the historical record developed in 
the Measure 37/Measure 49 proceeding, which consistently described one dwelling on 
the Property, and concluded that the mobile home is an expansion of the 1900 dwelling 
rather than a separate legal dwelling. On that basis, the Planning Director approved 
replacement of the combined structure as a single dwelling, preserving one existing 
home site and two additional, unbuilt home sites (Tax Lots 201 and 202), three total, 
consistent with the M49 Order. The Notice of Decision issued June 18, 2026, subject to 
standard conditions of approval (a four-year construction window, a recorded 
Farm/Forest Practices Covenant, removal or conversion of the replaced structure within 
three months of occupancy, a driveway condition, and submission of the certificate of 
occupancy). 

C. The Appeal 

Appellants filed a timely Application to Appeal, received by the Planning Department on 
July 16, 2026, within the 30-day local appeal period. The appeal does not seek reversal 
of the approval. It challenges specific findings in the staff report, that the Property 
historically had one dwelling and that the mobile home is an “expansion” rather than a 
second, separate dwelling, on the ground that those findings foreclose any future 
application to replace a second dwelling on the Property. 

Central to the appeal is an April 28, 2021 email exchange between then-Associate 
Planner Stacy Warren and Randy McKinnis, a real estate agent, submitted by Appellants 
as part of the appeal record. In it, Ms. Warren stated that Scott Hartell, the county 
planning official who reviewed the matter, had decided that, if both structures could 
meet the county’s replacement-dwelling criteria, “we will allow both of them to be 
replaced,” and that the county “will also allow the M49 claim to be perfected, two 



additional parcels, each with a dwelling.” Appellants state that this exchange “carried 
substantial weight” in their decision to purchase the Property, and ask the Commission 
to “restore” what they characterize as the Planning Department’s 2021 position. The 
matter is scheduled for hearing before the Commission on September 28, 2026. 

III. ANALYSIS 

A. Measure 49 Caps Development on the Property at Three Home 
Sites. However the “One Dwelling or Two” Question Is Resolved 

Appellants’ central factual claim is that the Property has always had two dwellings, the 
1900 house and the 1964 mobile home, rather than the single, expanded dwelling the 
Planning Director found. Even if the Commission agreed with Appellants on that 
historical question, it would not produce the result Appellants want. 

Section 6 of Measure 49 caps the home site approvals DLCD may authorize for this 
claim at three. M49 Order at 1. The Order accounts for existing development by netting 
it against that fixed ceiling, not by adding new home sites on top of it: the number of 
additional lots and dwellings authorized equals three minus the dwellings already on the 
Property, and if the existing count later proves different than DLCD assumed, only the 
additional-dwelling figure is adjusted, the total of three is not. M49 Order at 5 (Section 
IV.4). The math works out the same way under either version of the facts: 

1. If there was one existing dwelling (DLCD’s finding, and the Planning Director’s), 
the Order authorizes two more, one existing plus two new home sites equals three 
total. That is the basis for the Property’s 2022 partition into Tax Lots 200, 201, 
and 202. 

2. If there were, as Appellants contend, two existing dwellings, the Order’s own 
adjustment mechanism would have authorized only one additional home site, not 
two, two existing plus one new home site equals three total, the same limit. 

There is no reading of the M49 Order, under either version of the facts, that produces 
four dwellings on this claim property. Reversing the Planning Director’s “one dwelling” 
finding would not give Appellants a fourth dwelling; it would only reallocate which 
structures occupy the three home sites DLCD already authorized. The Commission 
accordingly does not need to resolve the historical dispute to deny the substantive relief 
Appellants are seeking, the Measure 49 ceiling controls either way. 

B. Neither the County Nor a 2021 Staff Email Could Lawfully Enlarge 
a State Home Site Authorization 

Appellants’ appeal rests heavily on the 2021 Warren/McKinnis email. Read together, the 
two assurances it contains, that both existing structures could be replaced, and that the 
Measure 49 claim could still be “perfected” through two additional parcels, would 
produce four dwellings on the claim property, one more than Section 6 of Measure 49 
permits. That combination could not bind the county, for two independent reasons. 



First, it was beyond the county’s authority to grant. Measure 49 home site 
authorizations are issued by DLCD, not by county planning staff. The county 
administers the DLCD grants but has no delegated authority to expand it. A staff 
member’s statement that the county would allow more development than a state final 
order authorizes does not, and could not, change what that final order authorizes. 
Equitable estoppel cannot be used to compel a governmental body to do what it had no 
authority to do in the first place, and both Oregon courts and the Land Use Board of 
Appeals have been reluctant to enforce informal staff representations against that 
backdrop. See Macfarlane v. Clackamas County, 70 Or LUBA 126 (2014) (declining to 
apply equitable estoppel absent a clear source of authority for LUBA to grant equitable 
relief); Wellet v. Douglas County, 62 Or LUBA 372 (2010) (rejecting an estoppel 
argument premised on erroneous informal advice from county planning staff). 

Second, even taken at face value, the 2021 email does not satisfy Oregon’s test for 
equitable estoppel against a public body. A party invoking estoppel must show, among 
other elements, a false representation made with knowledge of the facts, made with the 
intent that it be relied on, and reasonable detrimental reliance. Coos County v. State of 
Oregon, 303 Or 173, 180-81, 734 P2d 1348 (1987). Ms. Warren’s email was conditional,  
it applied only “if both dwellings can meet our replacement dwelling criteria,” a 
determination that had not been made in 2021 and was not made until the Planning 
Director’s 2026 review of this application. It was also an informal response to a real 
estate agent’s pre-purchase inquiry, made outside of, and never tested through, any 
application process. An informal, conditional, pre-application communication of this 
kind is not the sort of considered governmental act on which estoppel can rest, 
particularly where giving it effect would require the county to exceed a fixed statutory 
and state-order ceiling. 

C. The Planning Director’s Treatment of the Combined Structure as 
One Dwelling Is Independently Well Supported 

Apart from the Measure 49 ceiling discussed above, the record supports the Planning 
Director’s finding that the combined structure functions as a single dwelling for 
replacement-dwelling purposes. The Measure 37/Measure 49 record compiled between 
2005 and 2009, including DLCD’s Preliminary Evaluation and Final Order, consistently 
describes “one lot or parcel and one dwelling” on the Property, a description based on 
“information from Union County” at the time. M49 Order at 4 (Section III). The 2025 
Real Property Assessment Report on which Appellants rely reflects current tax-lot 
improvements, not the historical facts material to a claim adjudicated in 2009, and the 
manufactured home was itself recorded as an addition to the real property only in 2021, 
after the M49 Order issued, consistent with the Planning Director’s finding that it is an 
expansion of the original dwelling rather than a second, independently established one. 
Staff Report § V (Findings, OAR 660-033-0130(8)(a), (d)). 

IV. CONCLUSION 

The Commission may resolve the “one dwelling or two” factual dispute as the record 
supports, but that resolution cannot change the outcome that matters here: Measure 49 
authorizes a maximum of three home sites, three lots, three dwellings, on this claim 



property, and no combination of past or present administrative statements can lawfully 
authorize a fourth. The Planning Director’s decision, which approves the replacement 
dwelling while keeping total development on the Property within the three home sites 
Measure 49 allows, is consistent with the Measure 49 Final Order and should be 
affirmed. 
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